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May 3, 2001

CAMPBELL, Senior Circuit Judge. Plaintiffs sued

Soci edad Espafol a de Auxilio Mutuo Y Beneficencia de Puerto Rico
(hereinafter the “hospital”) in the district court under, inter
alia, the Enmergency Medical Treatnent and Active Labor Act
(EMTALA), the “anti-dunping statute.”? EMTALA requires the
hospital to “appropriately screen” and “stabilize” the patient
before transferring her to another facility. See 42 U.S.C. A 8§
1395dd(a) and (b). Plaintiffs are the famly of deceased Rosa
Ri vera, who di ed after succunmbing to an allegedly self-inflicted
overdose of painkillers after arriving at the energency room of
the hospital. Plaintiffs allege in their conplaint that the way
Ri vera was treated by defendant’s staff fell short of EMIALA s
requi renents.

Plaintiffs, however, never reached trial on their
EMTALA claim On the day scheduled for trial, the court found
that plaintiffs had commtted serious discovery abuses by

wi t hhol di ng i nformation they were required to furnish, including

Y 1nitially, in addition to the EMIALA claim plaintiffs
all eged nmal practice clains against fictitious co-defendants
under the district court’s supplenmental jurisdiction. Those
cl ai ms and defendants were voluntarily dism ssed fromthe action
on June 7, 1999.
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information relative to their proposed expert wtness. As a
sanction, the court ruled that plaintiffs’ expert w tness would
not be allowed to testify. Thereafter, it granted defendant’s
notion to dism ss? concluding that plaintiffs could not prove
t heir EMTALA claimw thout the excluded evidence. This appeal
fol | owed.

In the course of the year preceding the schedul ed
trial, the defendant filed three nmotions to conpel under Rule
37(a) and (b).® The district court acted on these notions
i mredi ately prior to the time the jury trial was scheduled to
begin, January 24, 2000. Def endant’ s allegations in those
notions to conpel were two-fold

First, defendant alleged (and the district court |ater
found) that for nearly three years plaintiffs had failed to
fully and truthfully answer interrogatories concerning the
deceased’s nedical history as repeatedly requested by the
def endant and as required by the Federal Rules of Civil

Procedure, see Fed. R Civ. P. 26(e) (subsection of rule

2 Defendant’s notion, filed Decenmber 13, 1999, was entitled
“Motion To Dismiss For Lack O Subject Matter Jurisdiction
and/or For Failure To State A Claim For Which Relief Can Be
Granted.” For purposes of brevity here, we entitle it sinply
Motion to Dism ss.

8 The three notions to conpel were filed on June 16, 1999,
July 29, 1999 and January 18, 2000. The action itself was filed
on Novenber 8, 1996 and di scovery began on May 16, 1997.
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requiring the supplenentation of automatic discovery, such as
i nterrogatory answers, when the disclosing party | earns “that in
sone nmaterial respect the information di sclosed is inconmplete or
incorrect”). \When asked at which hospitals and when and by whom
t he deceased had been treated in the past, plaintiffs answered
by nami ng only three hospitals but w thout providing any further
i nformation. They claimed not to have any nore specific
information. \When defendant again requested information about
Rosa Rivera's prior nedical treatnment, asking specifically for
medi cal docunments and information, such as names of treating
physi ci ans and the dates of such treatnment (to which plaintiffs
had excl usive access), the plaintiffs did not respond.* As it
turns out, the deceased had been hospitalized for five nmonths in
1991 (for what seens to have been a conbination of nmental health
probl ens and cervical cancer) and was afterwards in and out of
hospitals for cancer treatnent. Not until the day of trial

during settlement negotiations, did the defendant [ earn of this

4 Although defendant managed to get permssion from
plaintiffs to request hospital records of the deceased through
court order, a required procedure under Puerto Rico |law, see
Puerto Rico Law 101 of July 1965, 83-202, the very general
information plaintiffs provided defendant in order to fulfil
t hose requests was i nadequate. The hospitals to whom def endant
submtted the requests for informati on about Rosa Rivera were
unable to find many rel evant records based on the information
provi ded.
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from the plaintiffs, al t hough def endant had requested
information of this type all al ong.
During the hearing on the notions to conpel, the

district court determned that plaintiffs’ wi thholding of this

information was in bad faith. “They [the plaintiffs] know when
their sister, . . . his wife was hospitalized and they have kept
you [their counsel] in the dark as to all of this because

certainly five nonths hospitalization, it certainly is of such

magni tude that a husband or a sister or nother would know and

woul d have told you . . . [in the course of] answering
interrogatories . . . . | amnot inmplying that you [plaintiffs’
counsel] are at fault. It is your client. They have tried to
keep def endant s in t he dar k as to your client’'s
problems . . . .7

VWil e the court found purposeful evasion in failing to
reveal Rosa Rivera's nedical history, supra, this was not the
finding that led directly to the dism ssal of plaintiffs’ case.
Def endant’s second allegation contained in their last two
notions to conpel was the basis for the exclusionary ruling that
ultimately ended the case. Defendant conpl ained that plaintiffs
had failed to conply with the automatic expert disclosure
requi renments of Rule 26(a)(2)(B), towt, providing the nanes of

court cases in which their designated expert had previously
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testified. Def endant successfully argued that this om ssion
shoul d cost plaintiffs the use of their expert w thout whomt hey
woul d be unable to nake out a case.

Plaintiffs’ responsetothis allegation, inwiting and
at argument before the district court, was that it had been
i npossible to produce the required informati on because their
expert did not “keep his records” that way (allegedly the
plaintiffs’ expert did not keep a list of all the cases in which
he testified and only renenmbered the attorneys’ nanes).
Plaintiffs further responded that they had fulfilled Rule
26(a)(2)’s requirenment by providing to the defendant the nanes
of some of the attorneys with whom the expert had previously
wor ked.

After hearing arguments on all outstanding notions to
conpel and, after recessing for a time in which the parties
could negotiate further and the court could conduct sone
i ndependent research into the notions pending, the court
t hereupon granted defendant’s nmotion to exclude plaintiffs’
expert witness. Plaintiffs protested that they would have no
way to admt relevant docunents other than through their expert
witness. The court noted that that being the case, plaintiffs
m ght not be able to make out their EMIALA claim The court

informed both parties they had the afternoon and evening to
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di scuss the matter and recessed until the foll owi ng norni ng when
the jury would be brought in for opening argunents.

The next day, January 25, 2000, in an attenpt to get
the court to reverse its previous ruling excluding their expert
witness, plaintiffs’ counsel produced to defendant and t he court
-- contrary to their earlier argunments that such i nformtion was
unavailable -- a list of all the court cases in which their
expert witness had previously testified. Calling plaintiffs
bel ated proffer both “an insult” and “a shame”, the district
court refused plaintiffs’ list and then invited both parties to
present arguments as to why the case should or should not be
dism ssed for failure to state a claimor, in the alternative,
for lack of subject matter jurisdiction, the plaintiffs having
| ost their chance to present evidence as to their one renmaining
claim Thereupon defendant renarrated the |l engthy story of its
frustrating attenpts to obtain discovery. At the conclusion of
def endant’s story, to which plaintiffs had little relevant to
add, the district <court announced its dismssal of the
plaintiffs’ case with prejudice.

Plaintiffs say little in their appellate briefs and
argument by way of justifying their failure to have provided the
above-descri bed di scovery. Instead, plaintiffs contend that the

district court msapplied the law of this circuit when it
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excluded the expert evidence as a discovery sanction wthout
first having made a finding that plaintiffs were in violation of
a court order to conpel. Plaintiffs point to Rule 37(b)(2),
whi ch provi des:

(b) Failure to Conply Wth Order

If a party or an officer, director, or

managi ng agent of a party . . . fails to
obey an order to provide or pernit
di scovery, including an order made under
subdi vision (a) of this rule . . . the court

in which the action is pendi ng may nake such
orders inregard to the failure as are just,
and anong others the foll ow ng:

(A) An order that the matters regarding
which the order was made or any other
designated facts shall be taken to be
established for the purposes of the action
in accordance with the claim of the party
obt ai ning the order;

(B) An order refusing to allow the
di sobedient party to support or oppose
desi gnat ed cl ai ns or def enses, or
prohibiting that party from introducing
desi gnated matters in evidence;

(C) An order striking out pleadings or parts

thereof, or staying further proceedings

until the order is obeyed, or dismssing the

action or proceeding or any part thereof, or

rendering a judgnment by default against the

di sobedi ent party.
Fed. R Civ. P. 37(b)(2) (enphasis added). Plaintiffs cite case
law fromthis circuit holding that “[Rule 37]'s | anguage clearly
requires two things as conditions precedent to engaging the

gears of the rule’s sanction machinery: a court order nust be
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in effect, and then nust be violated, before the enunerated

sanctions can be inposed.” R W International Co. v. Welch

Foods, Inc., 937 F.2d 11, 15 (1st Cir. 1991).

Plaintiffs’ argunent fails because the district court
did not act here under Rule 37(b)(2)(B), the provision at issue

in Welch Foods. Rule 37(b)(2)(B) does indeed contenplate a

t hreshold determ nation by the court that the offending party
has failed to conply with a court order issued under Rule 37(a).

But the sane is not true where automatic di scovery provisions of

Rul e 26(a) and 26(e) are violated, triggering subsection (c) of

the sane Rule 37. See Fed. R Civ. P. 37(c). Subsection (c) of

Rul e 37 provides, in relevant part, that should a court find
t hat

a party t hat wi t hout substanti al
justification fails to disclose informtion
required by Rule 26(a) or 26(e)(1l) [, that
party] shall not, wunless such failure is
harm ess, be permtted to use as evi dence at
a trial, at a hearing, or on a notion any
wi tness or information not so disclosed. In
addition to or in lieu of this sanction, the
court, on nmotion and after affording an
opportunity to be heard, nmay inpose other
appropriate sanctions. In addition to
requiring paynment of reasonable expenses,
including attorney's fees, caused by the
failure, these sanctions may include any of
the actions authorized under subparagraphs
(A, (B), and (C) of subdivision (b)(2) of
this rule and may include inform ng the jury
of the failure to make the disclosure.



Fed. R Civ. P. 37(c)(1). Under part (c), therefore, a court
order issued under part (a) need not first be violated before
the court may i npose the sanctions provided under (c). What the
district court nmust find under Rule 37(c) is that the offending
parties were not “substantially justified” in failing to
di scl ose information required by Rule 26(a) or Rule 26(e) and
that the failure to disclose was not harmess. This is a “self-
executing sanction for failure to nmake a disclosure required by
Rule 26(a), wthout need for a notion wunder subdivision
[37](a)(2)(A).” Fed. R Civ. P. 37, advisory commttee notes.

It is true that when defendant requested sanctions
here, it referred to Rule 37(a) and (b) rather than to Rule
37(c). However, the record of the proceedings indicates that
the court, inrefusingto allowplaintiffs to call their expert,
expressly invoked Rule 37(c) and not 37(b). On the first
hearing on this issue (the first day of trial), the district
court cited to and quoted the text of Rule 37(c)(1l). “This is
what | [am going to do. | [am going to read fromthe Federa
Rules of Civil Procedure, 37(c)(1) which [is] the one that
provi des for the sanctions in the event that the party fails to
make the required disclosure . . . [under] Rule 26(a)[,] which
this one is (a)(2)(B) . . . .” The district court referred

explicitly to the so-called “sel f-executing” provision of Rule
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37(c) (1) and to the mandatory di scl osure requirenments for expert
W t nesses. The court then made the explicit finding that
plaintiffs’ discovery abuse was not substantially justified and
was not harmnl ess.

From what | have heard, it is not harm ess.
| mean, you were requested, you were
notified since June of |ast year, notified
that the [expert] report was deficient, that
it did not conply with the rules.

Now, there has been no expl anation brought
to the court of why this expert is unable or
unwi l ling to provide a report which conplies
with the rules. . . . The selection [or]
retention of an expert witness is within the
control of the party enploying the expert.
That is[,] to the exten[t] that there is a
di sadvant age created by the expert’s failure
to disclos[e , it] nust be born by the party
retaining the expert w tness.

We accordingly find no nerit in plaintiffs’ argunent
that the court could not inpose sanctions as it was not
enforcing a Rule 37(a) order. The only question is whether the
sanctions it inmposed were within its authority and discretion
under Rule 37(c)(1l). We hold they were.

Under Rule 37(c), the district court’s latitude is

w de. See Poulin v. Geer, 18 F.3d 979, 984 (1st Cir. 1994).

For failure to make the specified discovery, the district court
is directed to preclude as evidence “any witness or information
not so disclosed,” and “[i]n addition to or in lieu of this
sanction, the court, on a motion and after affording an
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opportunity to be heard, may i npose other appropriate
sanctions . . . [which] may include any of the actions
aut hori zed under subparagraphs (A), (B), and (C) of subdivision
(b)(2) of this rule.” Fed. R Civ. P. 37(c). These latter
provi sions specifically provide for “prohibiting that party from
i ntroducing designated matters into evidence” (subparagraph
(b)(2)(B)) and for “dismssing the action” (subparagraph
(b)(2)(C)). The range of sanctions provided in Rule 37(c), from
the nmost harsh (total exclusion and dism ssal of the case) to
nore nmoderate (limted exclusion and attorney’s fees), gives the
district court | eeway to best match the degree of non-conpliance
with the purpose of Rule 26’s mandatory di scl osure requirenents.

See Kl onski v. Mahl ab, 156 F.3d 255, 269 (1st Cir. 1998) (“[T]he

new rule [37(c)] clearly contenplates stricter adherence to
di scovery requirenments, and harsher sanctions for breaches of
this rule, and the required sanction in the ordinary case is
mandat ory preclusion.”)

In this case, over the course of six nonths, defendant
repeatedly warned the plaintiffs — through correspondence and
nmotions to the court — that plaintiffs’ expert disclosures were
deficient. In particular, defendant asked for the |ist of what
plaintiffs clains were “forty or nore” cases in which their

expert had previously testified. Defendant expl ained, and the
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district court credited the explanation, that w thout the
informati on about the cases in which plaintiffs’ expert has
previously testified, defendant was prevented from deposi ng him
as to his prior experience in EMIALA cases, which he cl ai ned was
ext ensi ve and on which he was going to buttress his own opinion
in this case. Also, as plaintiffs planned exclusively to rely
on their expert to support their claimof an EMIALA viol ation,
the expert’s credibility and persuasiveness, supported by his
gualifications and his experience, would be directly at issue.
It was, therefore, reasonable for the district court to find
that plaintiffs’ failure to provide defendant with this
i nformati on prejudi ced defendant’s case.®

Here, plaintiffs’ deficient expert report flies in the
face of the purpose of the nmandatory expert disclosure
requi renents delineated in Rule 26(a)(2), which Rule 37(c) is

intended to uphold and facilitate. See Fed. R Civ. P. 26

5 As the court noted, plaintiffs’ proffer of the requested
information on the day after the trial was to begin, and after
the court had already ruled against the plaintiffs on this
i ssue, showed that the plaintiffs m sled both the party and the
court when they said they were unable to procure the requested
information. The belated proffer also was insufficient to cure
t he harmcaused to the defendant as the trial had al ready begun;
the district court, having delayed the trial date tw ce already
at the plaintiffs’ request, was not going to delay it any
further; and therefore, the defendant was short of time, due to
no fault of its own, to properly prepare cross-exam nation and
rebuttal of plaintiffs expert based on the new informtion
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advi sory conmttee’'s note (stating that the threat of “[r]evised
Rule 37(c) (1) [is toO] provide an incentive for full
di scl osure”). See also Richard M Heimann & Rhonda L. Wbo

| nport of Anmended Federal Rule of Civil Procedure 26(a), 506

PLI/Lit 279, 293 (July-Aug. 1994) (stating that the availability
of the automatic sanctions pursuant to Rule 37(c)(1l) “put]s]
teeth into the rule”). The purpose of a “detail ed and conpl ete”
expert report as contenplated by Rule 26(a), Fed. R Civ. P. 26
advi sory Conmttee s note, is, in part, to mnimze the expense
of deposing experts, and to shorten direct exam nation and

prevent an anmbush at trial. See Klonski, 156 F.3d at 269;

Syl l a- Sawdon v. Uniroyal Goodrich Tire Co., 47 F.3d 277, 284

(8th Cir. 1995). See also Thibeault v. Square D Co., 960 F.2d

239, 244 (1st Cir. 1992) (stating that “[t]his sort of
di scl osure is consonant with the federal courts' desire to nmake
atrial less a ganme of blindman's buff and nore a fair contest
with the basic issues and facts disclosed to the fullest
practical extent”). Failure to include information concerning
the retained expert that is specifically required by Rule
26(a)(2)(B) -- such as “a listing of any other cases in which
the witness has testified as an expert at trial or by deposition

within the preceding for years”, see Rule 26(a)(2)(B) --
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frustrates the purpose of candid and cost-efficient expert
di scovery.

As discussed, infra, the district court was entitled
to conclude on this record, as it did conclude, that plaintiffs’
failure to conply with the automatic disclosure rule of Rule
26(a) was both wthout substantial justification and not
harm ess. For this, the district court — after hearing argunent
from both sides — sanctioned the plaintiffs by excluding their
expert testinony entirely, a harsh sanction to be sure, but one
that is nevertheless within the wide |latitude of the rule.® See
Fed. R Civ. P. 37(c) (incorporating Rule 37(b)(2)(B) which
authorizes the district court to prohibit the offending party
from introducing designated matters in evidence). See also

Sheek v. Badger, 235 F.3d 687, 694 (1st Cir. 2000) (stating that

after the district court made a finding that the defendant
failed to supplenent its expert report as required by the
automati c expert disclosure requirenents, under Rule 37(c) the
district court could have excluded the expert from testifying

entirely — “a sanction well within the district court’s scope of

6 We need not determ ne whet her the exclusion of plaintiffs’
expert was specifically authorized and directed by Rule 37(c)’s
prohi bition against the use of “any witness or information not
so disclosed.” Whether or not this first sentence of Rule 37(c)
appl i ed, exclusion of the expert and dism ssal of the case was
clearly authorized under subparagraphs (B) and (C) of
subdi vision (b)(2) of Rule 37, incorporated into 37(c).
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di scretion” — but chose only to exclude those portions of the
expert’s testinony based on the undi sclosed i nformation); Sanpbs

lmex Co. v. Nextel Co., 194 F.3d 301, 305 (1st Cir. 1999)

(citing Rule 37(c) as authority for the proposition that *“as
anmended, the civil procedure rul es make clear that excl usion of
evi dence [such as an expert’s testinony] is a standard sanction
for a violation of the duty of disclosure under Rule 26(a)”);

Sears Roebuck & Co. v. Goldstone & Sudalter, 128 F.3d 10, 18 n.7

(1st Cir. 1997) (affirmng the district court’s exclusion under
Rule 37(c) of expert testinony because the proffering party
failed to disclose the expert’s identity in the beginning of the
litigation, although +the identity was |ater disclosed);
Thi beault, 960 F.2d at 245 (affirmng the trial «court’s
preclusion at trial of plaintiff’'s expert testinony for failure
to supplenment interrogatories concerning expert’s proposed
testimony). On this well-devel oped record indicating that the
plaintiffs’ disregard of discovery rules was egregi ous and nay
have been deliberate and willful, we cannot say this sanction

was an abuse of discretion. See G ajales-Ronero v. Anmerican

Airlines, Inc., 194 F.3d 288, 297 (1st Cir. 1999)(“A district

court’s rule 37 sanctions decision is reviewed for abuse of
di scretion.”). We, therefore, affirm the district court’s

ruling excluding plaintiffs’ expert testinony under Rule 37(c).
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The district court never reached the nerits of the

other nmotions to conpel - the subject of which was the
m sstatenent and absence of information from answers to
i nterrogatories regardi ng Rosa Ri vera’'s ext ensi ve

hospitalization — because, on the second day of the schedul ed
trial, the court concluded that wthout plaintiffs’ expert

wi tness, they could not make out their EMIALA cl ai mand thereby

di sm ssed the plaintiffs’ case. In so doing, the district court
was responding to yet another pending notion -- defendant’s
notion to dismss.’ This 1is apparently because of the

crystalizing situation — di scussed at | ength during the previous
day’s hearing and raised again the second day of trial — that
wi thout their expert, the plaintiffs were not going to be able
enter into evidence the docunents and testinony that would
support its EMIALA claim As the district court said on that
| ast day:

You have been made aware at | east since | ast
summer of the deficiencies in the discovery

provided by the plaintiffs . . . . | think
you are aware of the rule now that you cone
in today wth that belated[] case |Iist

and | think what you are trying to do
is play around with the Court. Even if |
. all owed the nedical record to cone

7" On the first day of trial, before hearing the parties on
t he out standi ng notions to conpel, the district court explicitly
acknow edged defendant’s motion to dism ss, saying that “the
matter is under advisenment.” See supra note 2.
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in, there is no way that you can prove [an

EMITALA violation]. A proffer is not
sufficient. A proffer in trial does not
supply whatever is mssing from the
W tnesses . . . . [Alnd even if you [rely
on] an adverse wtness, . . . . t hat

adverse witness is going to tell you that
t hey foll owed the protocol and they rendered
an appropriate medical screening] S
That is if | allowed you do that which I am
not going to allow you to do .

It is a shame, | am really sad and
sorry to see that such practice has occurred
in my courtroom but that is the ruling of
the court so since you will not have any
testinony of . . . a nedical expert and
since you cannot prove that it was an EMIALA
violation and since there is a motion to
di sm ss pendi ng by counsel for t he
defendants, with this turn of events | am
going to grant the notion to dismss and |
am going to enter a judgnent in favor of the
defendant dism ssing this case at this
nmoment. There will be no nore jury trial, |
am granting defendant’s notion to dismss
for failure to state that claimunder which
relief can be granted in view of the fact
that you have no evidence to prove the
EMTALA vi ol ati on.

W thout an expert wtness through which to enter
medi cal records or provide an opinion in support of their
al l egations that the defendant failed to “appropriately screen”
and “stabilize” Rosa Rivera s energency condition, allegedly

causi ng her death, plaintiffs could not satisfy their burden of
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proving an EMIALA viol ati on. We find no legal error in the
district court’s ruling disnmssing plaintiffs’ case.?
Plaintiffs’ |ast attenpt at salvaging their case is to
argue that the district court abused its discretion when it
dism ssed plaintiffs’ case with prejudice. Plaintiffs argue
that dism ssal with prejudice is too harsh a sanction because
t he di scovery pr obl ens wer e caused by justifiable
m sunder st andi ngs and because, plaintiffs believe, defendant
will not be prejudiced should plaintiffs be permtted to
reinstate their case. We disagree. Conduct which my warrant
dism ssal of a claimwith prejudice includes "disobedi ence of
court orders, [disregarding] warnings, [and] contumacious

conduct...." Figueroa Ruiz v. Alegria, 896 F.2d 645, 648 (1st

Cir. 1990) (quotation marks omtted). The district court made
explicit and |l engthy findings of egregious discovery abuses by
the plaintiffs that support precisely this standard. The

district court was well within its discretion in concluding that

8 Although it is true, as appellants points out, that the
effect of excluding their expert was to dism ss their case, we
note that dism ssal of the case is one of the sanctions provided
by Rule 37(c)(1), as it incorporates 37(b)(2)(C) into its
arsenal . See Rule 37(c). See also Damiani v. Rhode Island
Hosp., 704 F.2d 12, 15 (1st Cir. 1983)(di scussing the Suprene
Court’s ruling in National Hockey League v. Metropolitan Hockey
Club, 427 U. S. 639 (1979) as “a turning point in the | aw on the
use of the sanction of dism ssal for failure to obey a discovery
order”).
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plaintiffs’ disregard for their obligations under the Federal
Rules of Civil Procedure warranted the nobst severe sanction.

See &l dman, Antonetti, Ferraiuoli, Axtmayer & Hertell v. Medfit

Int'l, Inc., 982 F.2d 686, 691-92 (1st Cir. 1993) (upholding a

di sm ssal with prejudice under Fed. R Civ. P. 16(f) for party’s
failure to appear at the scheduled pretrial and settlenent
conference, his failure to prepare a pretrial order, and his
failure to otherwi se conply with the court's orders); Barreto v.

Citibank, N.A. , 907 F.2d 15, 16 (1st Cir. 1990) (taking note of

the "well established principle that discovery orders, other
pre-trial orders, and, indeed, all orders governing the
managenent of a case are enforceabl e under pain of sanction for
unjustifiable wviolation®™ and holding that dism ssal was
warranted to deter litigants from m sconduct inpeding the
court's ability to nanage its |imted resources).

For all of these reasons, we affirmthe judgnment bel ow.

Costs to appel |l ees.
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